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IN THE MATTER OF THE APPLICATION
OF SOUTHERN CALIFORNIA EDISON
COMPANY AND ITS ASSIGNEES IN
CONFORMANCE WITH THE
REQUIREMENTS OF ARIZONA REVISED
STATUTES SECTIONS 40-360.03 AND
40-360.06 FOR A CERTIFICATE OF
ENVIRONMENTAL COMPATIBILITY
AUTHORIZING CONSTRUCTION OF A
500kV ALTERNATING CURRENT
TRANSMISSION LINE AND RELATED
FACILITIES IN MARIC0PAAND LA PAZ
COUNTIES IN ARIZONA ORIGINATING
AT THE HARQUAHALA GENERATING
STATION WEST OF PHOENIX,
ARIZONA AND TERMINATING
AT THE DEVERS SUB STATION IN
RIVERSIDE COUNTY, CALIFORNIA

)
) Docket No. L-00000A-06-0295-
) 00130
)
) Case No. 130
)
)
)
)
)
)
)
)
)
)
)
)
)
)

APPLICATION FOR
REHEARING AND
RECONSIDERATION

1. INTRODUCTION

Southern California Edison Company ("SCE") respectfully applies for

reconsideration and rehearing of Arizona Corporation Commission ("Commission")

Decision No. 69638 ("Decision") pursuant to A.R.S. §§ 40-253 and 360.07(C) and

A.A.C. R14-3-ll1 for the reasons stated below
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II. BACKGROUND

On May 1, 2006, SCE filed an applica tion for a  Certifica te  of Environmenta l

Compa tibility ("CEC") authorizing cons truction of the  Devers  to Pa lo Verde  No. 2

500kV tra nsmis s ion line  ("DPV2" or "Proje ct").

The  Arizona  Power Plant and Transmiss ion Line  Siting Committee  ("Line

Siting Committee" or "Committee") he ld public hearings  on June  26 and 27, 2006,

August 21 and 22, 2006, September 11, 12, 25, and 26, 2006, October 3, 4, 15, 16, 17,

30, and 31, 2006, and February 28, 2007, involving 26 witnesses , 118 exhibits , and

over 3,000 pages  of transcripts . At the  conclus ion of the  tes timony, the  Committee

granted SCE a  CEC.

1

2

3

4

5

6

7

8

9

10

1 1

1 2

13

14

15

1 6

1 7

18

1 9

2 0

2 1

2 2

2 3

2 4

2 5

2 6

As proposed, the  Project would meet needs in Arizona and the  southwest while

be ing pa id for by Ca lifornia  utility use rs . In addition, DPV2 would have  limited

environmenta l impact because  it would be  constructed primarily on federa l and s ta te

land, adj cent to an exis ting transmiss ion line , and within a  utility corridor tha t has

exis ted for decades . A major portion of the  route  is  on Bureau of Land Management

("BLM") lands  within a  right-of-way tha t was  granted to SGE in 1989 by the  U.S.

Depa rtment of Inte rior.

Afte r the  recent environmenta l s tudy process  conducted in 2005-2006, the  BLM

issued a  Fina l Environmenta l Impact Sta tement in October 2006 finding the  DPV2

project to be  the  environmenta lly pre fe rred a lte rna tive . The  U.S. Fish and Wildlife

Service  ("FWS") a lso assessed the  Project and in May 2007 found it to be

environmenta lly compa tible . The  Arizona  Game  and Fish Department ("AGFD"), the

Arizona  Sta te  Land Department ("ASLD") and the  Maricopa  County Planning and

Development Department s imila rly concluded tha t the  Project would not be

de trimenta l to Arizona .
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In addition, ne ithe r the  Res identia l Utility Consumer Office  nor any Arizona

utility opposed the  Proj e t. The  Centra l Arizona  Wate r Conse rva tion Dis trict

("CAWCD") supported the  Project because  it would provide  re liability benefits  and

cost savings

Nonetheless , by the  Decision dated June 6, 2007, the  Commission overturned

the  CEC issued by the  Committee

III. DIS CUS S ION

A. Under A.R.S. §40-360.07, DPV2 Meets Important Needs While
Minimizing Environmental Impacts

The  s ta tutory framework tha t guides  the  Commiss ion's  review is  as  follows

In a rriving a t its  decis ion, the  commiss ion sha ll comply with the  provis ions  of

an adequate , economical and re liable  supply of e lectric power with the  desire  to
minimize  the  e ffect therefore  on the  environment and ecology of this  s ta te

because local and regional needs, short and long term, outweigh the  environmental

impact of the  line  as  mitiga ted by the  conditions  adopted by the  Committee  and other

regulatory agencies

1 Environmental impacts have been minimized

One ha lf of the  ba lancing equation is  the  des ire  to minimize  environmenta l

impact. In tha t regard, the  record in this  case  is  clear, environmenta l impacts  have

been minimized because  DPV2 would be  constructed in an a lready-exis ting utility

corridor pa ra lle ling an exis ting 500kV transmiss ion line

Numerous agencies have found DPV2 to be environmentally
compatible

The  Line  Siting Committee  and the  BLM found the  Proj e t to be

environmenta lly compa tible . The  ASLD found the  DPV2 line  to be  cons is tent with
18430531
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the  ASLD's  plans . The  AGFD found DPV2 would have  no s ignificant adve rse

impa cts  on wildlife

The  Commiss ion's  major environmenta l concern seems to be  the  Kofa  Nationa l

Wildlife  Re fuge  ("Kofa"), because  a  portion of DPV2 would trave rse  the  Kofa . The

FWS, the  government agency charged with oversee ing the  Kofa , found DPV2 to be

compa tible  with the  miss ion of the  Kota  and is sued SCE a  right-of-way. Additiona lly

when Congress  established the  Kofa  and New Mountain wilderness  areas, it

specifica lly se t as ide  this  route  for an additiona l transmiss ion line . Moreover, this

Commiss ion found this  route  to be  environmenta lly compatible  when it approved the

Devers  to Pa lo Verde  l line  ("DPVl") twice  in the  la te  l 970s  and ea rly 1980s

Key environmental factors from A.R.S. §40-360.06 support a
finding of environmental compatibility

Under Section 40-360.06.A, the  Committee  must consider specific factors  as  a

bas is  for its  action. The  Committee  did so, and concluded tha t DPV2 was

environmenta lly compatible  for a  number of reasons , including the  following

The Commission failed to explain its reasoning for departing from its decisions in Case 34 and Case
48. When an agency departs from previous rulings or decisions, it must explain the  reasons for the
new ruling or decision. See , e .g., Lehigh Valley Farmers  v. Block, 829 F.2d 409, 413 (3d Cir. 1987)
("[W]hen an agency changes its mind, 'it must supply adequate data  and a  reasoned analysis to
support the  change?  ... S imply asserting tha t conditions have  changed will not support a  change in
the agency's position without a  showing that the assertion is supported by substantia l evidence in the
record.") (quoting Nat'l Res . Def Council Inc. v. United S ta tes E.P .A., 790 F.2d 289, 298 (3d Cir
1986)
In support of sta tements in this application that refer to the evidence or the record, SCE incorporates

by re fe rence  the  following: its  Applica tion da ted May l, 2006; its  two Amendments  to its  Applica tion
dated June 16, 2006 and August 14, 2006; its Exhibits tiled September 22, 2006; its Form of CEC
Findings of Fact and Closing S ta tement filed November 29, 2006; Final EIR/EIS  Excerpts filed
December 15, 2006, Comment Letters of SCE and CPUC to the  Kota  Compatibility Determination
filed January l, 2007, CPUC Order tiled February 2, 2007, its  Response  to Agency Comment and
Questions filed February 7, 2007; its  Advice  Letter and Supplementa l Advice  Letter filed March 5
2007 and March 7, 2007; its Response to Requests for Review and Supplemental Response filed May
7, 2007 and May 8, 2007; U.S . Fish and Wildlife  Compatibility Dete rmina tion filed May 18, 2007
U.S . Fish and Wildlife  Right of Way Permit filed May 22, 2007; Hearing Transcript vols. 1-16, and
accompanying exhibits, and Hearing Transcript vols. 1-3 and accompanying exhibits in Docket No. E
9Q0465A-06-0457
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i) DPV2 will be  in an exis ting utility corridor tha t a lready conta ins

DPV1 and, for a  portion of the  route , na tura l gas  pipe lines . In addition, a  subs tantia l

amount of right-of-way a lready has  been acquired from federa l and priva te

landowners . As a  result, land management agencies  such as  the  BLM and the  ASLD,

planning agencies  such as  the  Maricopa County Planning and Development

Department, and land owners in the area have been aware of the Project for decades

and voiced no objection to SCE's  proposed route  in this  most recent filing.

ii) Because  DPV2 would be  cons tructed in a  common corridor with

DPVl, SCE would use  exis ting access  roads  to minimize  land dis turbances  and

impa cts  to wildlife  a nd wildlife  ha bita ts . Accordingly, the  BLM, FWS, a nd AGFD

concluded tha t the  Project would not adverse ly a ffect wildlife .

iii) DPV2 would not crea te  any noise  problems or inte rfe rence  with

communication signals , and SCE has agreed to mitigation measures to improve

communica tion s ignals  in Kofa  a t the  request of the  FWS.

iv) The exis ting access  roads would continue to be  available  for

recrea tiona l purposes  to the  extent authorized by the  FWS, BLM, and ASLD.

v) The  visua l impact would be  minimal because  DPV2 would be

adjacent to and matched in s tructure , spans , and s ize  with the  exis ting DPVl line .

vi) DPV2 poses no threat to endangered species, areas of biological

wealth, cultura l or his toric s ites , recrea tiona l facilities  or exis ting deve lopment plans .

vii) The  use  of exis ting double  circuit s tructures  in Copper Bottom

Pass , approved by the  amended BLM right-of-way grant, would minimize  unnecessary

land dis turbance in this  area  of rugged terra in.

viii) Construction of the  Harquaha la  Junction Switchyard would

eliminate  the  need for Pa lo Verde  to TS-5 participants  to construct a  500kV

transmiss ion line  from the  loca tion of the  switchyard to the  Pa lo Verde  Hub.

1843053,1
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SCE answered environmental issues raised by interveners.1
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c.

Some interveners argued thatDP V2 will indirectly increase  a ir emiss ions

because  currently underutilized, s ta te -of-the-art plants  in Arizona  will be  able  to se ll

more  power once  the  Arizona-Califomia  congestion is  reduced. In response , SCE

demonstrated that emissions, including greenhouse gases, will be reduced on a  region-

wide  bas is . This  is  a  rea l benefit to Arizona . Small increases  in NOx emiss ions  in

Arizona  (0.05%) a re  we ll within the  a ir emiss ion limits  tha t the  Line  Siting

Committee , the  Commission and the  re levant county and s ta te  environmental agencies

found environmenta lly compatible  when the  Arizona  genera ting plants  were  approved.

The  Sierra  Club's  evidence  was limited to the  personal observa tions  of one  of

its  employees  and tes timony concerning impacts  from utility corridors  genera lly (not

limited to e lectric transmiss ion) in the  Mohave  Desert. The  Mohave  Desert is

phys ica lly and biologica lly dis tinguishable  from the  Sonoran Desert tha t the  DPV2

line  would traverse  in Arizona . The  Sierra  Club presented no evidence  to contradict

the  evidence  presented by SCE and the  conclusions  of AGFD, BLM, and FWS (the

agencies  uniquely qualified to assess  these  concerns) that DPV2 would not impact

bighorn sheep, the  species  for which Kofi was  crea ted.

The findings of these  governmenta l agencies , the  mitiga tion conditions  adopted

by the agencies, and the factors discussed above, support the conclusion that DPV2 iS

environmenta lly compatible  and, in fact, has  less  environmenta l impact than other

major transmiss ion lines  approved by the  Commiss ion.

2.

In 1971, Arizona adopted the  s ta tutes  tha t govern transmission line  s iring

Sta tutes"). At tha t time , the  legis la ture  found and decla red tha t there  was  and will

continue  to be  a  need for e lectric se rvice  tha t will require  the  construction of major

DPV2 helps  meet s ignificant needs .

1843053.1
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new facilities . Because  the  legis la ture  made  an explicit finding of need, an applicant is

360.03, A.A.C. R14-3-219. Nonethe less , a t the  specific reques t of the  Commiss ion

SCE provided copious evidence  concerning the  need for DPV2

DPV2 reduces interstate congestion and fosters wholesale
energy markets

DPV2 would s ignificantly reduce  current conges tion be tween Arizona  and

California  that has  been recognized by the  Department of Energy, the  Southwest

Transmiss ion Expans ion Plan ("STEP") Study Group and the  Commiss ion's  Biennia l

Transmiss ion Assessment. In addition, it will support a  robus t, liquid wholesa le

market. A transmission line  that reduces congestion and s trengthens the  wholesale

market meets  very important na tional, regional and Arizona needs

The Project meets needs in California

DPV2 is  needed by California  as  a ttes ted to by the  orders  and findings of the

Ca lifornia  Public Utility Ca lifornia  ("CPUC") and the  Ca lifornia  Independent Sys tem

Opera tors  ("CAISO"). Those  decis ions  are  in the  record in this  case  and the  ra tionales

and explanations for the  California  need are  incorporated by reference  in this

applica tion. The  Commiss ion e rred when it fa iled to cons ide r or give  sufficient we ight

to evidence  concerning California 's  needs . See, e .g., Open Mee ting Transcript ("OM

Tr.") a t 250:17-22

DPV2 meets Arizona's need for an adequate, economical and
reliable supply of electric power

The extensive  record demonstra tes  that DPV2 will address  Arizona 's  needs

DPV2 addres s es  a  critica l need  for increas ed  re liab ility

As has been recognized in prior proceedings, (see, e .g., Line  Siting Case  No

127), Arizona needs an a lternative  to bring power into the  Phoenix area  in the  event of

18430531
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an emergency outage  a t the  Pa lo Verde  Hub. As approved by the  Line  Siting

Committee  with the  Harquaha la  Junction Switchyard, DPV2 would provide  tha t

critica lly needed a lte rna tive . This  re liability benefit a lone  jus tifie s  approva l of the

Project.3

ii) DPV2 meets the need for economical power.

Because  Arizona  must build genera ting facilities  to meet its  summer peak

demand, it will a lways  have  excess  power a t off-peak times  and seasons . DPV2 will

a llow Arizona  utilities  to increase  the ir off-sys tem sa les  of excess  power in the  off-

peak times and seasons, thereby reducing the cost of power to Arizona ratepayers .

Additiona lly, no party disputed the  truism tha t a  liquid hub reduces  cos ts  to

consumers . DPV2 increases  the  liquidity of the  Pa lo Verde  Hub, which reduces  the

transaction costs  for Arizona utilities  and thereby reduces costs  for Arizona ra tepayers  .

Fina lly, because  SCE would pay for a  portion of the  Harquahala  Junction

Switchyard, DPV2 would reduce  cos ts  othe rwise  borne  by CAWCD, Arizona  utilitie s ,

and ultimate ly, the ir cus tomers .

iii) DPV2 will increas e  Arizona 's  e lec tric  s upp ly.

The  Commiss ion recently adopted renewable  portfolio s tandards . As  a  result,

Arizona needs improved access  to renewable  resources . DPV2, as  found by the  Line

Siting Committee , he lps  meet tha t need in a  varie ty of ways . For ins tance , the

approval of the  line  will result in transmiss ion s tudies  and potentia l inves tment by

California  in transmiss ion re la ted infras tructure  such as  a  switchyard in western

Arizona  to he lp develop renewable , particularly solar, resources . The  contention tha t

any renewables  built as  a  result of this  line  will be  used by California  is  not supported

by any evidence . In fact, renewables  a re  currently sold into Arizona  from Ca lifornia
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3 Staff a ttempted to discount the reliability value of DPV2 based on its concern about the special
protection system. The record does not support this concern. See discussion infra , Section III.E.3 .
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71

81

91

101

de s pite  Ca lifornia 's  rigorous  re ne wa ble  re quire me nts .

Arizona  a ls o ha s  a mbitious  pla ns  to inve s t in ve ry la rge  inte rs ta te  tra ns mis s ion

fa cilitie s  to a cce s s  ma ny thous a nds  of Me ga wa tts  of low-cos t coa l a nd re ne wa ble

ge ne ra tion re s ource s  in  Ne w Me xico a nd the  Rocky Mounta in  s ta te s . DP V2

comple me nts  the s e  proje cts  by s upporting the  fe a s ibility of the s e  proje cts . S e e

Committe e  Finding of Fa ct No. 12.

All pa rtie s  a gre e  tha t Arizona  ne e ds  to build ne w e le ctric infra s tructure  with or

without DP V2. This  line  he lps  Arizona  me e t th is  ne e d  by provid ing  a dditiona l

inve s tme nt ince ntive s  a nd lowe ring inve s tme nt cos ts  in the  ne w Arizona  infra s tructure

be ca us e  de ma nd be ge ts  s upply, a nd inve s tors  who will ha ve  a cce s s  to the  Ca lifornia

ma rke t, a s  we ll a s  to  the  Arizona  ma rke t, will more  re a dily inve s t a nd a t lowe r ra te s  in

ne e de d Arizona  infra s tructure .

In s umma ry, the  re cord conta ins  s ubs ta ntia l e vide nce  of the  ne e ds  me t by this

P roje ct. S e e , e .g ., Ex. A-14. Tha t is  why the  CEC is s ue d by the  Committe e  conta ine d

s e ve ra l findings  of fa ct ide ntifying ne e ds  me t by DP V2. S e e  Committe e  Findings  of

Fa ct Nos . 1-13.
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B. Section 40-360.07 Does Not Require a Showing of Need for Adequacy,
Reliability, or Economics.
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As s ta ted in the  Decla ra tion of Policy for the  Line  Siting Sta tutes , "[t]he

legisla ture  hereby finds and declares that there  is  a t present and will continue to be  a

growing need for e lectric se rvice  which will require  the  cons truction of major new

Commission with the  authority to de termine  whether a  need exis ts , but ra ther requires

the  Commission to balance  the  need tha t the  Legis la ture  identified with the  desire  to

minimize  the  e ffect thereof on the  environment and ecology.

1843053.1
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1

with other Line  Siting Sta tutes , which do not require  an applicant to make  a  showing

360.03, an applica tion "sha ll be  accompanied by information with respect to the

proposed type  of facilitie s  and description of the  s ite  ...." In accordance  with the

limited authority granted by the  Legis la ture , the  applica tion form prescribed by the

Commiss ion does  not require  or authorize  a  showing of need. See  A.A.C. R14-3-219.

Additiona lly, the  Legis la ture  provided the  Line  Siting Committee  with the

authority to hold hearings , review evidence , and issue  a  CEC taking into considera tion

360.06. Need is  not one  of the  factors  lis ted in this  section.

Commiss ion to re ject the  Legis la ture 's  presumption and require  or review evidence

concerning need. It would be  an unusua l s ta tutory regime tha t would a llow a

reviewing body to use  a  different tes t and consider new factors  when reviewing the

decis ion of a  lower tribuna l. Absent such an explicit legis la tive  directive  jus tifying

such a  novel inte rpre ta tion, the  Commiss ion's  review is  limited to the  same factors  tha t

govern the  Line  Siting Committee 's  ana lys is .
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The  De cis ion a ls o is  le ga lly incons is te nt to the  e xte nt tha t purporte d e vide nce

conce rning e conomic impa cts  wa s  cons ide re d (se e De cis ion Findings  of Fa ct Nos . 7 ,

10, ll, 12, 13, a nd 19), but concre te  te s timony conce rning e conomic be ne fits  wa s

(se e De cis ion  a t 4 :5-7 , De cis ion

Findings  of Fa ct Nos . 6 a nd 9). To the  e xte nt tha t the  Commis s ion de e me d re le va nt

s ta te me nts  re la ting to e conomic cos ts , it ha d a  le ga l obliga tion a ls o to cons ide r the

s ubs ta ntia l e vide nce  ide ntifying pos itive  e conomic impa cts  re s ulting from DP V2.
1843053.1
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1 See, e .g., Committee  Findings of Fact Nos. 2, 3, 6, 7, 9, 10, 11, 12, 13, and 15.

Fina lly, even though the  Commission lacked the  independent authority to

determine need, in this  case , the  Commission used an undefined, unquantified, three-

pronged need tes t. See , e .g., Decision at 3 :8-9 ("DPV2 does not meet the adequacy

prong of the  three-part tes t for the  Commiss ion to de termine  the  need for the  Project.")

In other words , under the  Commiss ion's  inte rpre ta tion, a  project must meet some

minimum Arizona  need threshold from an Arizona  perspective  in each of three  a reas :

adequacy, economics , and re liability. SCE be lieves  this  was  the  firs t use  of this  tes t in

over 125 line  s iring cases and respectfully submits  that the  balancing sta tute  does not

support such an interpretation.4

c . Reasons Given for Disapproval of this Line Are Outside the Scope of
A.R.S. §40-360.07 and Are Inconsistent with Arizona's Policy to Support
a Competitive Wholesale Market Identified in A.R.S. §40-202.

SCE respectfully suggests  tha t the  following reasons given for the  disapproval

l . Keeping merchant power in Arizona  sole ly for Arizona 's  use  and

unava ilable  to Ca lifornia . (OM Tr. a t 250: 17-22; Decis ion a t 2:20-21; Decis ion

Findings  of Fact Nos . 3, 4, and 5.)

2. Keeping the  Arizona  to California  transmiss ion pa th congested to avoid

any possibility that increased demand could increase wholesale  prices a t the Palo

Verde  Hub. (OM Tr. a t 177: 3-10, 244:19-24513; Decis ion a t 3:15-17, Decis ion

Findings  of Fa ct Nos . ll, 12, a nd 13.)
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4 Even if the statute allows the Commission to consider need, the Commission can balance any one
type of need and determine that need alone outweighs the environmental impact. There is no
requirement that a  project meet an undefined Arizona need in each of these categories.

supported by the  record. See  Section III.D.
1843053.1
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Dissa tis faction with Ca lifornia 's  pas t and current ene rgy policie s . (OM

Tr. a t 134:16-20: 141 :7-10: 141:23-24: 152:21-l53:25: l57:8-159:11; 177:21-17822

220:19-221:18; 244:2-7; 246:6-247:3, 248:25-249:6.)

Dissa tis faction with Ca lifornia 's  recent and planned cons truction of

e lectric infra s tructure . (OM Tr. a t 133:23-134:6, 248:10-24.)

A concern tha t Ca lifornia  may benefit from this  line  more  than Arizona

(OM Tr. a t 243:10-18, 246:17-21 , 24917-14, Decis ion a t 3:11-14, Decis ion Findings  of

Fact Nos . 5 and 13.)

6 A conce rn tha t this  line  will "force" Arizona  to build more  gene ra tion

(OM Tr. a t 25023-9; Decis ion a t 4:22-24; Decis ion Findings  of Fact No. 3.)

A concern tha t this  line  does  not mee t purported Arizona  re liability

s tandards  tha t a re  not conta ined in any Commiss ion rules  or regula tions . (OM Tr. a t

244:8-18, Decis ion a t 4:27-28, Decis ion Findings  of Fact Nos. 15, 16, 17, and 18.)

A concern tha t the  future  improvements  in the  regional inte rs ta te  grid

may increase  the  capacity of DPV2. (Decis ion a t 4:22-26.)

Conce rns  with CAISO's  ope ra tiona l control of DPV2. (OM Tr. a t

174:15 24; 17629-13; 177:3-18.)

Findings and Factual Predicates on Which the Decision Is Based Are Not
Supported by the Record

The following findings and statements relating to adequacy are not
supported by the record

[T]he  Project will not improve  the  resource  adequacy for

Arizona and Arizona ra tepayers and could have a  deleterious effect in subsequent

yea rs ." (Decis ion Findings  of Fact No. 5.)

b The  P roje ct "would ... impa ir Arizona 's  a bility to provide  for its

growing energy demands ." (Decis ion a t 2:19-20.)
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c. The  Project would force  Arizona  utilitie s  "to build additiona l

genera tion and transmiss ion to fill the  gap crea ted by the  exporta tion of power from

Arizona  to Ca lifornia ." (De cis ion a t 2:22-24.)

d. SCE be lieves  tha t additiona l genera tion will have  to be  built in

Arizona  s imply to a llow it to take  full advantage  of DPV2, meaning tha t Arizona

power resources  would be  conscripted for California 's  use . (Decis ion a t 2:24-27 .)

e . "[I]ncreased access  to renewable  energy will be  like ly

monopolized by Ca lifornia ." (Decis ion a t 3:27-28.)

f. "[I]mproved capacitors  on the  Ca lifornia  s ide  of the  line" could

eventua lly increase  import capability of this  line  to 1800 MW and "would furthe r

s tra in the  Arizona  grid and hamper the  s ta te 's  ability to provide  energy and power

reserves  to Arizona  ra tepayers ." (Decis ion a t 4:22-26.)

The statements above are not supported by the record and contradict the

Committee 's  findings  tha t DPV2 would improve  Arizona 's  re source  adequacy by

providing access  to renewable  resources  (Committee  Findings  of Fact No. ll) and

complementing Trans-West Express  and Project Sur Zia  (Committee  Findings  of Fact

No. 12) tha t will bring power from othe r s ta te s  into Arizona .

Additiona lly, the  Committee  found tha t DP V2 will be  used primarily during

Arizona 's  off-peak hours  and seasons when Arizona by definition has  excess

genera ting capacity (Committee  Findings  of Fact No. 2). Arizona  will soon need new

gene ra tion to mee t is  peak loads  with or without DPV2. Cons truction of DPV2 will

a llow Arizona  to share  the  costs  associa ted with constructing this  new genera tion with

Ca lifornia

Furthermore, these sta tements contradict the  evidence presented by Staff. See

Staff Exhibit 28, Slide  8, "Arizona  Resource  Adequacy Not Jeopardized
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The following findings and statements relating to economics are not
supported by the record

The  e conomic be ne fits  to Arizona  a nd Arizona  ra te pa ye rs  a re

te mpora ry, indire ct, illus ory or s pe cula tive . (De cis ion Findings  of Fa ct No. 9 .)

The  e conomic cos t will be  borne  by Arizona  a nd Arizona

ra te pa ye rs  (De cis ion Finding of Fa ct No. 13) be ca us e  the  s pot ma rke t whole s a le  price s

a t the  P a lo Ve rde  Hub will incre a s e  by 5% a nd, the re fore , Arizona  ra te pa ye rs  will

s uffe r a  ne t e conomic los s  of $242 million ove r the  life  of the  line  (De cis ion Findings

o f Fa c t Nos . ll a nd  12 ).

The  e conomic cos t to Arizona  a nd Arizona  ra te pa ye rs  outwe ighs

the  mode s t tra ns mis s ion a nd comme rcia l e nha nce me nts  to the  we s te rn grid. (De cis ion

Findings  of Fa ct No. 19.)

c.

d .

(De cis ion a t 3 :14.)

This  Project will result in ra te  increases  for Arizona  consumers .

8
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The  e fficie ncie s  a nd be ne fits  from a n improve d inve s tor clima te

a re  a morphous  a nd loos e ly de fine d. (De cis ion a t 3:28-4: 1 .)

f. Arizona  be ne fits  a re  hypothe tica l a nd not re la te d to the  te s ts  s e t

S CE fa ile d to prove  the  e xis te nce  of a n e conomic ne e d for the

P ro je ct. (De cis ion  a t 4 :7 .)

With re s pe ct to the  e vide nce  conce rning e conomics , S CE provide d s ignifica nt

e vide nce  conce rning the  e conomic ne e ds  me t by the  P roje ct. S e e , e .g., Exhibit A-14

The  Committe e  found tha t DP V2 would re duce  tra ns a ction cos ts  for Arizona  utilitie s

a nd would incre a s e  the  opportunitie s  for Arizona  utilitie s  to ma ke  off-s ys te m s a le s  s o

tha t s ome  of the ir cos ts  would be  pa id by Ca lifornia  cus tome rs . (Committe e  Findings

of Fa ct Nos . 7 a nd 10.)

e.
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The Decis ion's  certa inty tha t spot market prices  would rise  5% and lead to

consumer price  increases  is  inconsis tent with Committee  Findings  of Fact No. 15 and

Staff' s  own tes timony. Although one  Staff witness  presented a  model based on

economic assumptions  tha t do not exis t in Arizona , tha t witness , other Staff witnesses

and Sta ffs  counse l downplayed the  magnitude  of the  impact shown in the  model. See

e.g

•

•

8

9

10

11

12

13

14

15

16
•

•

Tr. a t 199111-l998:9, 2397:2l-2398:3: "But aga in, I would be  more  focused on

the  direction of the  change than on the  number, especia lly when you think about

the  impact on the  consumers, because it is  s imply a  fact that the  consumers in

Arizona are  not 100 percent re liant on the  wholesale  market to receive  their

power. So this  increase  in wholesa le  prices  is  not going to have  a  direct impact

on, you know, ra tepayers  in Arizona ."

Sta ff Exhibit 28, S lide  8: "Future  Arizona  Utility Resources  Were  Not Mode led

in TEAM Studie s  .- Will Like ly Ame liora te  Implie d Arizona  Ma rke t Impa cts  of

P VD2."

Sta ff Exhibit 29, Slide  7: "Arizona  consumers  a re  not 100% re liant on

wholesale  markets  for their energy needs

OM Tr. a t 64: 14-18: "Sta ff witness  Matt Rowell recommended to the

Committee  and the  Commiss ion tha t you shouldn't re ly on the  exact numbers  or

even the  magnitude of numbers

The following findings and statements relating to reliability are
unsupported

The  Specia l Protection Sys tem ("SPS") will weaken the  re liability

of the  grid. (Decis ion Findings  of Fact No. 15.)
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b. SPS will compromise  sys tem re liability. (Decis ion a t 4:14-18.)

These  findings  contradict the  findings  of the  Committee  concerning re liability.

The Committee  concluded tha t the  Project will reduce  congestion on Path 49, thereby

strengthening the  Southwestern transmiss ion grid (Committee  Findings  of Fact No. 1)

and will enhance interconnection opportunities  a t the  Harquadia la  Junction Switchyard

(Committee  Findings  of Fact No. 13).

Additionally, SPS will be  used only if and when a  highly unusual event causes

a  s imultaneous  outage  of both DPVl and DP V2 in which case , load will be  dropped in

Ca lifornia  to he lp keep the  regiona l sys tem in ba lance . (Tr. a t 2783:l9-2784:7.) In

response  to Staffs  request, SCE modified its  SPS to ensure  tha t any load dropped will

be  in Ca lifornia , not in Arizona . (Tr. a t 2840: 13-2841 :4.) As  a  re sult, any impact of

the  SPS will be  in Ca lifornia . There  was  no evidence  identifying a  specific Arizona

problem crea ted by the  Project's  SPS. To the  contra ry, it benefits  Arizona . (Tr. a t

2784:l3-19). SPS is  cons is tent with Wes te rn Electric Coordina ting Council Planning

Crite ria , North American Electric Re liability Corpora tion re liability s tandards , and

genera l industry s tandards . (Tr. a t 2780:1-278 l :18.)

4. The following findings relating to the environment are not
supported by the record.

Arizona  would be  forced to become host to new power plants

designed pure ly for use  by California  customers . This  would represent an unnecessary

use  of Arizona  land, wate r and a ir shed. (Decis ion a t 2:27-3:2.)

b DPV2 would cause  "de le terious  and irreparable  impacts  to

wildlife ." (De cis ion a t 5:21-22.)

Simply put, there  was  no evidence  introduced tha t cons truction of DPV2 would

force  Arizona to become host to new power plants  designed pure ly for use  by

California  consumers . Even assuming tha t such tes timony exis ted, under the  current
18430531
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s ta tutory regime, the  Commiss ion would have  the  opportunity to review and approve

any new power plant des igned pure ly for California 's  use  to ensure  tha t it was

environmenta lly compa tible

With respect to the second statement, again, the evidence in the record is  clear

The  BLM. FWS. and AGFD a ll eva lua ted DPV2 and concluded tha t it would not have

s ignificant impacts  on wildlife . There  is  no te s timony in the  record which contradicts

these  knowledgeable  agencies ' findings

The Decision Violates the Interstate Commerce Clause

Denia l of the  DPV2 project viola tes  the  Inte rs ta te  Commerce  Clause , U.S

is  to limit the  inte rs ta te  sa le  of power from Arizona  to Ca lifornia  in orde r to give

preference  to Arizona  consumers . See, Ag., Decis ion a t 2:18-322. The  United Sta tes

Supreme Court has consistently held that the  Intersta te  Commerce Clause "precludes a

s ta te  from mandating that its  res idents  be  given a  preferred right of access , over out-of

sta te  consumers, to natural resources located within its  borders  or the  products  derived

the re from." New England Power Co. v. New Hampshire , 455 U.S. 331, 338 (1982)

In New England Power, New Hampshire  issued an order prohibiting New

England Power from se lling its  hydroe lectric energy outs ide  the  Sta te  of New

Hampshire  because  "New Hampshire 's  population and energy needs were  increasing

rapidly" and the  order would save  New Hampshire  cus tomers  approximate ly $25

million pe r yea r. Id. a t 335-36. In its  decis ion ove rturning the  New Hampshire  orde r

the unanimous Supreme Court s ta ted

The order is  precise ly the  sort of protectionis t regula tion tha t the  Commerce
Clause  declares  off-limits  to the  s ta tes . The  Commission has  made clear tha t its
order is  des igned to a ir an economic advantage  for New Hampshire  citizens  a t
the  expense of New England Power's  customers in neighboring s ta tes
Such state-imposed burdens cannot be squared with the Commerce Clause
when they serve  only to advance  "s imple  economic protectionism
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Id. a t 339 (quoting Philade lphia  v. New Je rsey, 437 U.S. 617, 624 (1978)). Because

Decision No. 69638 is  based on the  same grounds as  the  New Hampshire  order, it too

is  uncons titutiona l.

F . The  Decis ion Unlawfully Adopts  New Reliab ility Rules .

The  Decis ion s ta tes , "[t]he  Commiss ion has  the  authority to es tablish re liability

standards higher than the  minimum requirements  established by regional and national

re liability organiza tions ," (Decis ion Findings  of Fact No. 16), and concludes , DPV2

"does  not mee t Arizona 's  re liability s tandards" (Decis ion a t 4128). While  the

Commission may have  the  authority to es tablish re liability s tandards , it has  not done

so in accordance with Arizona s ta tutes  governing the  rule  making process .

A rule  is  "an agency s ta tement of genera l applicability tha t implements ,

s tandards  tha t prohibit the  use  of SPS or 500kV double-circuit towers  meet the

definition of a  rule . In this  case , the  Commiss ion did not adopt these  s tandards  "in

see also

s takeholders , not an individua l CEC proceeding, would be  the  proper forum if Arizona

wishes  to impose  its  own re liability s tandards  tha t diffe r from na tiona l, regiona l and

Accordingly, these  re liability s tandards are  invalid, and are  an erroneous reason

to deny the  CEC granted by the  Committee .

G. The  Commis s ion Lacks  J uris d ic tion Over BLM and  FWS Lands .
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The Decis ion mentions concerns  about environmenta l impacts  on the  Kofa  and

re liability ques tions  with towers  on BLM lands  even though both BLMand FWS
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approved DPV2. Federa l jurisdiction, however, preempts  the  Commiss ion from

prohibiting the  line  on federa l lands

The Property Clause  of the  Constitution gives  Congress  plenary power over

federal lands. U.S. CONST. art. New Mexico, 426 U.S. 529

539 (1976) ("we have  repea tedly observed tha t '[t]he  power over the  public land thus

entrus ted to Congress  is  without limita tions ."' (quoting United States v. San

Francisco, 3 10 U.S . 16, 29 (l940)). Whe n state laws  conflict with fede ra l legis la tion,

then "s ta te  laws must recede." Kleppe  a t 543 .

While  a  s ta te  may have  the  authority to impose  environmenta l conditions  to

regula te  activities  on public land, it does  not have  the  authority to prohibit priva te

activitie s  on public lands . See, e .g., Cal0'ornia  Coasta l Comm 'n v. Granite  Rock Co.,

480 U.S. 572, 586-87 (1987). Accordingly, the  Commiss ion lacks  the  authority to

consider impacts on Federal lands as reason to deny the Project.

Iv . CO NCLUS IO N

For the  reasons se t forth above, SCE respectfully requests  that the  Commission

reconsider and rehear DPV2, which is  environmenta lly compatible  and meets  critica lly

important Arizona , California , and regiona l needs .

RESPECTFULLY SUBMITTED this  25th da y of June , 2007.

LEWIS  AND ROCA LLP

ca mp%I1
Albe rt H. Acke n
40 N. Centra l Avenue
Phoe nix, Arizona  85004
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Attorneys  for Southe rn Ca lifornia  Edison
Company
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ORIGINAL and twenty-five  (25) copies
of the  foregoing filed this  25th day of
June , 2007, with:

The  Arizona  Corpora tion Commiss ion
Utilitie s  Divis ion - Docke t Control
1200 W. Washington Street
Phoe nix, Arizona  85007

COPY of the  foregoing hand-de live red
this  25th day of June , 2007, to:

Cha irman Mike  Gleason
The  Arizona  Corpora tion Commiss ion
1200 W. Washington Street
Phoe nix, Arizona  85007

Commis s ione r Willia m A. Munde ll
The  Arizona  Corpora tion Commiss ion
1200 W. Washington Street
Phoenix, Arizona  85007

Commiss ione r Je ff Ha tch-Mille r
The  Arizona  Corpora tion Commiss ion
1200 W. Washington Street
Phoenix, Arizona  85007

Commiss ione r Kris tin K. Mayes
The  Arizona  Corpora tion Commiss ion
1200 W. Washington Street
Phoe nix, Arizona  85007

Commissioner Gary Pierce
The  Arizona  Corpora tion Commiss ion
1200 W. Washington Street
Phoe nix, Arizona  85007
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Lyn Fa rmer, Chie f Adminis tra tive  Law Judge
Arizona  Corpora tion Commiss ion
1200 W. Washington Street
Phoe nix, Arizona  85007
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Ke ith La yton, Le ga l Divis ion
Arizona  Corpora tion Commiss ion
1200 W. Washington Street
Phoe nix, Arizona  85007

COPY of the  foregoing mailed/se rved e lectronica lly
this  25th day of June , 2007, to:

Laurie  A. Wooda ll, Cha irman
Arizona  Power Plant and Transmiss ion Line  Siting Committee
Office  of the  Attorney Gene ra l
1275 W. Washington Street
Phoe nix, Arizona  85007

Willia m D. Ba ke r
Ellis  & Ba ke r P .C.
7310 n. 16"' Stree t, Ste . 320
Phoenix, Arizona  85020-5276

Timothy M. Hogan, Executive  Director
Arizona  Cente r for the  Law in the  Public Inte res t
202 E. McDowell Road, Ste . 153
Phoenix, Arizona  85004-4533

Jay Moyes
Steve Wene
Mayes  Storey
1850 N. Centra l Avenue, Ste . 1100
Phoe nix, Arizona  85004

Court s . Rich
Rose  Law Group
6613 N. Scottsdale  Road, Ste . 200
Scottsda le , Arizona  85250
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Scott S . Wakefie ld
RUCO
1110 W. Washington Street, Ste . 220
Phoe nix, Arizona  85007
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Donald Bega lke
P.O. BOX 17862
Phoenix. Arizona  85011-0862

Thomas  W. McCann
Centra l Arizona  Wate r Conserva tion Dis trict
23636 n. 7m Street
Phoe nix. Arizona  85024

Walte r Meek
Arizona  Utility Inves tors  Associa tion
2100 N. Centra l Avenue, Ste . 210
Phoe nix, Arizona  85004

Michae l W. Pa tten
Roshka  DeWulf & Pa tten
400 E. Van Buren Street, Ste . 800
Phoenix, Arizona  85004-2262

Patrick J. Black
Fennemore Craig P.C.
3003 N. Central Avenue, Ste. 2600
Phoenix, Arizona 85012

La rry K. Uda ll
Micha e l Curtis
Curtis  Goodwin Sullivan Uda ll & Schwab PLC
501 E. Thomas Road
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